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Health and Safety Code 
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The State Department of Toxic Substances Control 

(Department) and Clean Harbors of San Jose, LLC (Clean Harbors) 
enter into this Consent Agreement and agree as follows: 

1.   Clean Harbors operates a truck-to-rail hazardous 

waste transfer and storage facility at a rail spur that comprises 

the northeast portion of Clean Harbors' property located at 660 

Lenfest Road, San Jose, Santa Clara County, California (Lenfest 

Facility).  The Lenfest Facility accepts four specified 

wastestreams that come only from Clean Harbors' Berryessa Road 

facility located at 1021 Berryessa Road, San Jose (Berryessa 

Facility), about one mile from the Lenfest Facility.  The Lenfest 

Facility is unmanned, except when Clean Harbors’ personnel from 

the Berryessa Facility are transferring hazardous wastes from 

tanker trucks to rail tankers.  The Lenfest Facility stores 

hazardous wastes in the rail tankers prior to transporting the 

hazardous wastes to authorized treatment, storage or disposal 
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facilities.  The Berryessa Facility is authorized by a Hazardous 

Waste Facility Permit issued by the Department for the storage, 

treatment and transfer of liquid hazardous wastes.  The truck-to-

rail transfer and storage activities conducted at the Lenfest 

Facility are subject to the State hazardous waste management 

requirements, including the requirements to obtain a Standardized 

Permit, because the Lenfest Facility meets the definition of a 

“storage facility” pursuant to Health and Safety Code section 

25123.3 (b)(6)(A). 

                     2.  Based on the Department’s review of the 

Uniform Hazardous Waste Manifests and transfer logs involving the 

Berryessa Facility, the Department has determined that Clean 

Harbors has violated Health and Safety Code section 25201 (a) in 

that from November 1, 2002 through July 1, 2003, on numerous 

occasions, Clean Harbors stored hazardous waste in rail cars more 

than 10 consecutive calendar days at the Lenfest Facility without 

authorization from the Department.   

3.  A dispute exists regarding the violations alleged 

by the Department.   The parties wish to avoid the expense of 

litigation and to ensure prompt compliance.  

4.  Jurisdiction exists pursuant to Health and Safety 

Code section 25187. 
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5.  Clean Harbors waives any right to a hearing in this 

matter. 

6.  This Consent Agreement shall constitute full 

settlement of all alleged 10-day storage violations described in 

paragraph 2 above and any such alleged violations committed 

through the effective date of this Consent Agreement, but does 

not limit the Department from taking appropriate enforcement 

action concerning other violations. 

7.  The Schedule for Compliance portion of this Consent 

Agreement shall terminate upon the Department’s final 

determination of Clean Harbors’ application for a Standardized 

Permit for the Lenfest Facility.  However, the Department may 

terminate this Consent Agreement sooner if the Department 

determines that Clean Harbors has failed to comply with any of 

the requirements or conditions of this Consent Agreement. 

8.  This Consent Agreement shall supersede any existing 

variance issued by the Department for the transfer operations at 

the Lenfest Facility.  

 SCHEDULE FOR COMPLIANCE 

9.  Clean Harbors shall comply with the following: 
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9.1.1.  Compliance with Applicable Requirements.  

Except as otherwise provided in this Consent Agreement, Clean 

Harbors shall comply with all applicable federal, state and local 

requirements in its operation of the Lenfest Facility, including 

the California Health and Safety Code, division 20, chapter 6.5 

and its implementing regulations in the California Code of 

Regulations, title 22, division 4.5, the City of San Jose Fire 

Code for Transfer Operations, any agreement entered into between 

Clean Harbors and the City of San Jose Fire Department pending 

Clean Harbor’s variance application process, and the applicable 

requirements of the Bay Area Air Quality Management District 

(BAAQMD).   Within 30 calendar days of the effective date of this 

Consent Agreement, Clean Harbors shall submit to the Department a 

copy of the variance application, if required, submitted to the 

City of San Jose Fire Department, and a copy of the application, 

if required, submitted to BAAQMD for the installation and 

operation of an emission control system required by Section 

9.1.15 of this Consent Agreement.  Clean Harbors shall send the 

Department a copy of  the City of San Jose Fire Department’s 

final determination on the variance application, if any, and a 

copy of BAAQMD’s final determination regarding the emission 

control system, if any, within 15 calendar days of receipt of the 
respective final determinations.  
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9.1.2.  Submittal of Standardized Permit Application.  

 On or about September 15, 2004, Clean Harbors submitted to the 

Department a Standardized Permit Application.  

9.1.3.  Waste Streams.   The only hazardous wastes the 

Lenfest Facility may accept are bulk hazardous wastes that are 

transported under Uniform Hazardous Waste Manifests from the 

Berryessa  Facility and as heel in the returning railcars.  The 

hazardous wastes to be managed at the Lenfest Facility are 

limited to the following: oily water, lean water, waste fuels and 

waste water.  Oily water may include water contaminated with used 

motor oil, transmission fluid, gear oil, cutting oil, or used 

industrial lubricating oil generated by the automotive industry 

and other industrial oil users.  Lean water may include low-heat-

content solutions containing halogenated and non-halogenated 

organic solvents, oil and heavy metals generated by laboratory or 

industrial solvent and oil users.  Waste fuels may include high-

heat-content mixtures of halogenated and non-halogenated 

solvents, oil contaminated with heavy metals generated by 

laboratory or industrial solvent and oil users.  Waste water may 

include aqueous solutions contaminated with heavy metals and low 

levels of organics generated from wastewater treatment 

operations. 

9.1.4.  Incompatible Wastes.   Clean Harbors shall 

place into a rail tanker only those hazardous wastes that are 
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compatible with one another, compatible with any heel that is 

already in the rail tanker, and compatible with the lining 

materials of that rail tanker. 

9.1.5.  Rail Tankers and Storaqe Volume Limit.  Clean 

Harbors shall not have more than four rail tankers that contain 

hazardous waste at the Lenfest Facility at any given time.   

Clean Harbors shall not conduct hazardous waste transfer 

operation with more than one tanker truck at the Lenfest Facility 

at any given time. The maximum total volume of hazardous waste at 

the Lenfest Facility at any given time shall not exceed 88,000 

gallons.   Any non-hazardous waste that is located within the 
containment area at the Lenfest Facility shall be included in the 

volume calculation.   For the purpose of this section, the term 
“hazardous waste” includes any heel that is a hazardous waste, if 

the quantity of the heel in a rail tanker exceeds the quantity 

allowed for the definition of an empty bulk container pursuant to 

California Code of Regulations, title 22, section 66261.7 (p)( 

1). 

9.1.6.  Storage Time Limit.  Clean Harbors shall not 

store hazardous waste at the Lenfest Facility for more than 10 

consecutive calendar days from the date the hazardous waste 

arrives at the Lenfest Facility.   For the purpose of this 
section, the term “hazardous waste” includes any heel that is a 

hazardous waste, if the quantity of the heel in a rail tanker 
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exceeds the quantity allowed for the definition of an empty bulk 

container pursuant to California Code of Regulations, title 22, 

section 66261.7 (p)( 1).  
9.1.7.  Staffing and Training.  Clean Harbors shall 

have at least two persons to conduct each transfer operation at 

the Lenfest Facility, and at least one of them shall be a Clean 

Harbors’ employee properly  trained in the transfer operation and 

the Lenfest Facility’s contingency plan and emergency procedures. 

 If the second person is not a Clean Harbors’ employee properly 

trained in the transfer operation and the Lenfest Facility’s 

contingency plan and emergency procedures, this second person 

shall be a hazardous materials driver meeting all United States 

Department of Transportation training requirements, and prior to 

each transfer operation, the Clean Harbors’ employee properly 

trained in the transfer operation and the Lenfest Facility’s 

contingency plan and emergency procedures shall review such 

transfer operation, contingency plan and emergency procedures 

with this second person.      

9.1.8.   Containment Device or System.  Within 10 

calendar days of the effective date of this Consent Agreement, 

Clean Harbors shall submit to the Department for approval a 

proposal and design for an interim containment device or system 

pursuant to Health and Safety Code section 25200.19(c)(4)(A) to 
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be used during the term of this Consent Agreement.  The proposal 

shall describe how Clean Harbors plans to address the containment 

of releases from the transfer operations, equipment leakage and 

rainwater; removal of releases from the containment device or 

system; and detection and repair of damaged or deteriorated 

containment structure materials.  Clean Harbors shall implement 

the proposal as approved or revised by the Department within 30 

calendar days of receipt of the Department’s decision.  Any 

design for the permanent  containment device or system shall be 

subject to the Standardized Permit Application process. 

                      9.1.9.  Rail Tanker Requirements and 

Inspections.  Clean Harbors shall comply with the applicable 

requirements of the United States Department of Transportation 

with regard to each rail tanker that is used to hold and 

transport hazardous waste.  Clean Harbors shall inspect each rail 

tanker at the beginning of the filling operation and at the end 

of each filling operation, but no less frequently than every 

seven days, to ensure that it is structurally sound and adequate 

to store and transport the hazardous wastes as described in 

section 9.1.3 of this Consent Agreement.  Clean Harbors shall 

record the findings of the inspections in the Lenfest Facility’s 

Operating Record.  The original Operating Record shall be 

maintained pursuant to California Code of Regulations, title 22, 
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section 66264.73 at the Berryessa Facility, separate from the 

records of the Berryessa Facility’s operation.  

9.1.10.  Financial Assurance for Liability Coverage and 

Closure.  Within 30 calendar days of the effective date of this 

Consent Agreement, Clean Harbors shall  demonstrate to the 

Department and shall maintain liability coverage for the Lenfest 

Facility for sudden accidental occurrences in the amount of at 

least $500,000 per occurrence with an annual aggregate of $1 

million annual aggregate, pursuant to California Code of 

Regulations, title 22, section 67800.5(b) (2).  On or about 

September 15, 2004, Clean Harbors submitted to the Department a 

cost estimate as part of its Standardized Permit Application for 

closure of the Lenfest Facility.  Pending the Department’s 

approval of the proposed cost estimate, Clean Harbor shall  

maintain the existing financial mechanism for the closure cost 

estimate.  Clean Harbors shall revise and maintain a financial 

mechanism that covers the cost estimate as required by the 

Department within 30 days of the issuance of the Department’s 

decision on the Standardized Permit Application  pursuant to 

California Code of Regulations, title 22, division 4.5, chapter 

14, article 8.  

9.1.11.  Facility Security.  Within 15 calendar days of 

the effective date of this Consent Agreement, Clean Harbors shall 

submit to the Department a Facility Security Plan that is in full 
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compliance with California Code of Regulations, title 22, section 

66264.14.  Clean Harbors shall implement the Facility Security 

Plan as approved by the Department within 30 days of receipt of 

the Department’s approval. 

9.1.12.  Manifesting.  For hazardous waste that is 

transported by tanker trucks from the Berryessa Facility to the 

Lenfest Facility, Clean Harbors shall identify the Berryessa 

Facility (ID No. CAD 059494 310) as the generator on the Uniform 

Hazardous Waste Manifest and shall identify the Lenfest Facility 

as the designated facility.   For hazardous waste that is 

transported by rail tankers from the Lenfest Facility to any 

designated facility, Clean Harbors shall identify the Lenfest 

Facility (ID No. CAL 000 191 813) as the generator.  

9.1.13.  Operating Logs for Rail Tankers.  Within 10 

calendar days of the effective date of this Consent Agreement, 

Clean Harbors shall establish and maintain operating logs for all 

hazardous waste activities at the Lenfest Facility.  The 

operating logs shall include, at a minimum, the following 

information:  

(a) documentation of each incoming rail tanker, 

including the rail tanker identification number,  the date when 

each rail tanker arrives at the Lenfest Facility, the estimated 

quantity of heel in the rail tanker upon arrival, the name and 

signature of the person documenting the estimated quantity of 
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heel, the date when such estimate is made, and the manifest 

document number for any accompanying manifest.   If the quantity 

of any heel exceeds the quantity allowed for the definition of an 

empty bulk container pursuant to California Code of Regulations, 

title 22, section 66261.7 (p)(1), Clean Harbors shall enter the 

manifest document number for the heel into the log upon receipt 

of the manifest; 

(b) documentation of each load of hazardous waste 

transferred into each rail tanker at the Lenfest Facility, 

including the manifest document number(s), waste quantity, waste 

type (pursuant to Section 9.1.1 of this Consent Agreement), the 

date of the transfer (start and finish), the name and signature 

of the person completing the transfer, and the date of that 

person’s signature; and 

(c) documentation of each outgoing rail tanker, 

including the date when the rail tanker leaves the Lenfest 

Facility, the manifest document number(s) for the shipment, the 

name and signature of the person documenting this information, and 

the date of that person’s signature.   

                      The operating logs shall be established and 

maintained in the manner consistent with the “Operating Log” 

attached hereto as Exhibit A to this Consent Agreement.  Clean 

Harbors shall complete the operating logs at the conclusion of 

each transfer activity.  Clean Harbors shall include the operating 
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logs in the Lenfest Facility’s Operating Record.  The original of 

the Operating Record shall be maintained pursuant to California 

Code of Regulations, title 22, section 66264.73 at the Berryessa 

Facility.  

9.1.14.  Lighting at the Facility.  Within 10 calendar 

days of the effective date of this Consent Agreement, Clean Harbor 

shall have adequate lighting throughout the Lenfest Facility to 

ensure that its transfer operations are conducted safely and in 

compliance with all applicable laws and regulations. 

                     9.1.15.  Emission Control System.  Clean 

Harbors shall install and maintain an emission control system to 

limit emission and odor from its transfer operations as required 

by BAAQMD. 

9.1.16.  California Environmental Quality Act.  The 

Department must comply with the California Environmental Quality 

Act (CEQA) insofar as activities required by this Consent 

Agreement are projects subject to CEQA.   Clean Harbors shall 

provide all information necessary to facilitate any CEQA analysis 

and documentation. 

                     9.2.  Submittals:  All submittals from Clean 

Harbors pursuant to this Consent Agreement shall be sent to:     
Mr. Mohinder S. Sandhu, Branch Chief 
Standardized Permitting and Corrective Action 

Branch 
Department of Toxic Substances Control 
700 Heinz Avenue, Berkeley, California 94710. 
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9.3.  Communications: Unless otherwise specified in this 

Consent Agreement, all approvals and decisions of Department made 

regarding Clean Harbors’ submittals and notifications shall be 

communicated to Clean Harbors in writing by Mr. Mohinder S. 
Sandhu, Branch Chief, Standardized Permitting and Corrective 
Action Branch, Department of Toxic Substances Control, or his 

designee.   No informal advice, guidance, suggestions, or comments 
by the Department regarding reports, plans, specifications, 

schedules, or any other writings by Clean Harbors shall be 

construed to relieve Clean Harbors of its obligation to obtain 

such formal approvals as may be required. 

9.4.  Department Review and Approval:  If the Department 

determines that any report, plan, schedule, or other document 

submitted for approval pursuant to this Consent Agreement fails to 

comply with the Order or fails to protect public health or safety 

or the environment, the Department may return the document to 

Clean Harbors with recommended changes and a date by which Clean 

Harbors must submit to the Department a revised document to 

address the recommended changes for the Department’s approval. 

9.5.  Compliance with Applicable Laws: Clean Harbors 

shall carry out this Consent Agreement in compliance with all 

local, State, and federal requirements, including but not limited 

to requirements to obtain permits and to assure worker safety. 
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9.6.  Endangerment during Implementation:  In the event 

that the Department determines that any circumstances or 

activities (whether or not pursued in compliance with this Consent 

Agreement) are creating an imminent or substantial endangerment to 

the health or welfare of people on the site or in the surrounding 

area or to the environment, the Department may order Clean Harbors 

to stop further implementation for such period of time as needed 

to abate the endangerment.  Any deadline in this Consent Agreement 

directly affected by a Stop Work Order under this section shall be 

extended for the term of such Stop Work Order. 

9.7.  Liability:  Nothing in this Consent Agreement 

shall constitute or be construed as a satisfaction or release from 

liability for any conditions or claims arising as a result of 

past, current, or future operations of Clean Harbors, except as 

provided in this Consent Agreement.  Notwithstanding compliance 

with the terms of this Consent Agreement, Clean Harbors may be 

required to take further actions as are necessary to protect 

public health or welfare or the environment. 

9.8.  Site Access:  Access to the Site shall be provided 

at all reasonable times to employees, contractors, and consultants 

of the Department, and any agency having jurisdiction.  Nothing in 

this Consent Agreement is intended to limit in any way the right 

of entry or inspection that any agency may otherwise have by 

operation of any law.  The Department and its authorized 
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representatives may enter and move freely about all property at 

the Site at all reasonable times for purposes of,  including but 

not limited to: inspecting records, operating logs, and documents 

relating to the Site; reviewing the progress of Clean Harbors in 

carrying out the terms of this Consent Agreement; and conducting 

such tests as the Department may deem necessary.  Clean Harbors 

shall permit such persons to inspect and copy all records, 

documents, and other writings, including all sampling and 

monitoring data, in any way pertaining to work undertaken pursuant 

to this Consent Agreement.  The Department staff will contact the 

Berryessa Facility staff so that the Berryessa Facility staff can 

open the Lenfest Facility and accompany the Department staff 

during any visit or inspection.      

9.9.  Sampling, Data, and Document Availability:  Clean 

Harbors shall permit the Department and its authorized 

representatives to inspect and copy all sampling, testing, 

monitoring, and other data generated by Clean Harbors or on Clean 

Harbors’ behalf in any way pertaining to work undertaken pursuant 

to this Consent Agreement.  Clean Harbors shall allow the 

Department and its authorized representatives to take duplicates 

of any samples collected by Clean Harbors pursuant to this Consent 

Agreement.  Clean Harbors shall maintain clearly separate data, 

reports and other documents for the Lenfest Facility at a central 

depository of the Berryessa Facility.  All such data, reports, and 
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other documents shall be preserved by Clean Harbors for a minimum 

of three years after the conclusion of all activities under this 

Consent Agreement.  If the Department requests that some or all of 

these documents be preserved for a longer period of time, Clean 

Harbors shall either comply with that request, deliver the 

documents to the Department, or permit the Department to copy the 

documents prior to destruction.  Nothing in this paragraph shall 

be construed or is intended to eliminate Clean Harbor’s obligation 

to comply with other record preservation requirements under 

applicable state or federal laws or regulations.   

9.10.  Government Liabilities:  The State of California 

shall not be liable for injuries or damages to persons or property 

resulting from acts or omissions by Clean Harbors or related 

parties specified in paragraph 10.3, in carrying out activities 

pursuant to this Consent Agreement, nor shall the State of 

California be held as a party to any contract entered into by 

Clean Harbors or its agents in carrying out activities pursuant to 

this Consent Agreement. 

9.11.  Incorporation of Plans and Reports:  All plans, 

schedules, and reports that require Department approval and are 

submitted by Clean Harbors pursuant to this Consent Agreement are 

incorporated in this Consent Agreement upon approval by the 

Department. 
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9.12.  Extension Requests:  If Clean Harbors is unable 

to perform any activity or submit any document within the time 

required under this Consent Agreement, Clean Harbors may, prior to 

expiration of the time, request an extension of time in writing.  

The extension request shall include a justification for the delay. 

9.13.  Extension Approvals:  If the Department 

determines that good cause exists for an extension, it will grant 

the request and specify in writing a new compliance schedule. 

    

                           PAYMENT 

10.  Clean Harbors shall pay the Department a total of 

$11,760.00, $4,000.00 of which is a penalty, and $7,760.00 of 

which is to reimburse the Department for its enforcement costs.  

Within 30 days of the effective date of this Consent Agreement, 

Clean Harbors shall submit, together with a copy of this Consent 

Agreement, a check in the amount of $11,760.00 payable to the 

Department of Toxic Substances Control, to the Accounting Office, 

Department of Toxic Substances Control, P.O. Box 806, Sacramento, 

California 95812-0806.  A copy of the check shall be sent 

simultaneously to Ms. Charlene Williams, Branch Chief, Northern 

California Branch, Statewide Compliance Division, Department of 

Toxic Substances Control, 700 Heinz Avenue, Berkeley, California 

94710. 
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If Clean Harbors fails to make the payment as provided 

herein, Clean Harbors agrees to pay interest at the rate 

established pursuant to Health and Safety Code section 25360.1 and 

to pay all costs incurred by the Department in pursuing 

collections including attorney’s fees. 

      OTHER PROVISIONS 

11.1.  Additional Enforcement Actions:  By agreeing to 

this Consent Agreement, the Department does not waive the right to 

take further enforcement actions, except to the extent provided in 

this Consent Agreement. 

11.2.  Penalties for Noncompliance:  Failure to comply 

with the terms of this Consent Agreement may subject Clean Harbors 

to civil penalties and/or punitive damages for any costs incurred 

by the Department or other government agencies as a result of such 

failure, as provided by Health and Safety Code section 25188 and 

other applicable provisions of law. 

11.3.  Parties Bound:  This Consent Agreement shall 

apply to and be binding upon Clean Harbors and its officers, 

directors, agents, receivers, trustees, employees, contractors, 

consultants, successors, and assignees, including but not limited 

to individuals, partners, and subsidiary and affiliated 

corporations, and upon the Department and any successor agency 

that may have responsibility for and jurisdiction over the subject 

matter of this Consent Agreement. 
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11.4.  Effective Date:  The effective date of this 

Consent Agreement is the date it is signed by the Department. 

11.5.  Integration:  This agreement constitutes the 

entire agreement between the parties and may not be amended, 

supplemented, or modified, except as provided in this agreement. 

11.6.  Compliance with Waste Discharge Requirements:  

Clean Harbors shall comply with all applicable waste discharge 

requirements issued by the State Water  

Resources Control Board or a California Regional Water Quality 

Control Board. 

 
 
Dated:__12/17/04   Raeford Craig Lackey      
______________________________Raeford Craig Lackey, Esquire 

               Vice President and Chief 
   Environmental Law and Litigation 

          Clean Harbors of San Jose, LLC      
                                    
 
Dated:__1/3/05    Charlene Williams___________________ 

 Charlene Williams, Chief 
 Northern California Branch 
 Statewide Compliance Division  
 Department of Toxic Substances  

      Control 

lortiz
12/17/04 Raeford Craig Lackey

lortiz
1/3/05 Charlene Williams___________________


